Introduction
A number of dissertations as well as dozens of scientific papers cover the problems of functioning of the institute of prejudgment in the civil procedure.
The institute of prejudgment is the specific procedural rule characterizing by signs of legal fiction and serving both the ground for relief of the burden of proof of facts (circumstances) which have already been established in civil case between the same parties on the same subject and the prohibition to refute these facts (circumstances). The institute of prejudgment is connected with the realization of the principle of procedural economy in the Russian civil procedure. The institute of prejudgment reminds the estoppel by judgment under the civil procedure law of the UK and the USA. It requires the existence of a valid judgment rendered by the court of competent jurisdiction. This is usually applied for the judicial interpretation of facts.
Various theoretical approaches and improvements of the current legislation have been However, the present research is going to prove that the clarifications on the court practice matter rendered by the Supreme Court of the RF have not settled contradictions concerning determination of the objective limits of the prejudgment. The concept of «circumstances» in the system of rules of the Civil Procedure Code of the
Russian Federation on prejudgment
The legal technique of Parts 2 and 3 of Article 61 of the CPC of the RF is the prime aspect of the problem of determination of the objective limits of the institute of prejudgment. The above provisions apply the definition of «circumstances» without revealing its essence. A. M. Bezrukov was right to draw the legislator's attention to the importance of the problem of the term «circumstance» uncertainty noting that this term has to be specified 3 . There are several approaches to this problem solving in the theory of civil procedure. According to the one of them, the prejudgment applies only to facts as only facts but not legal relations are the subject of proof in a civil case 4 .
Concerning the normative approach based on the content of the CPC of the RF, Part 2 of the To sum up, nowadays both theory and practice define the concept of «circumstances» in the meaning of Article 61 of the Civil Procedure Code of the RF as facts and established on their basis legal relations.
Prejudgment of the particular forms of court rulings
Another essential issue on determination of the objective limits of prejudgment also the court orders, the judgments, the court decisions 12 ». Basing on the legal technique of rules of the draft of the CPC of the RF we can come to the conclusion that the draftsmen provided the restriction of the objective limits of the prejudgment.
It seems that the clarification of the Supreme Court of the RF does not consider such institute of procedural law as a review of a judgment. Review of a judgment as an institute of procedural law is considered as stages of proceeding, wherein on the parties initiative provides the reconsideration of the case that has already been heard on the merits in the first-instance court, in order to verify the legality and validity of judgments, to eliminate the judicial errors and to recover violated rights 13 . E. A. Borisova reveals the differences of the definitions noting that according to its lexical meaning the word «to review» means to reconsider while the word «to verify» means to assure the correctness of something, to exercise the supervision and control 14 . We believe that the proposed approaches of the distinguished scientists entirely reflect the content of the current CPC of the RF which regulates appellate, cassation, supervisory proceedings as well as review of effective judgments due to newly discovered or new facts. According to the civil appeal system reform held in 2010-2012, appellate proceeding means reconsideration on the merits for the verification of legality and validity of judgments of courts of the first instance. As far as the cassation proceeding is concerned, it is intended for eliminating major violations of the rules of material or procedural law that have affected the outcome of the case (Article 387 of the CPC of the RF), i.e. aimed at verification of legality of the considered judgment which has come into effect. As for supervisory proceeding, it intends to eliminate the violation of the following rights (Article 391.9 of the CPC of the RF): 1) the civil and human rights and freedoms guaranteed by the Constitution of the Russian Federation, the generally recognized principles and rules of international law and international treaties of the Russian Federation; 2) the rights and legitimate interests of an indefinite circle of persons or other public interests; 3) the uniformity of interpretation and application of rules of law by courts. Thus, supervisory courts also intend to verify the legality of judgments passed by the lower courts. Finally, the review of effective judgments due to newly discovered or new facts is The stated opinion appears reasonable, except for recognition of judgments of dismissal due to the approval of the settlement agreement as being prejudged, despite the fact that this opinion is supported by the scientific community 16 .
From T. V. Gluhova's standpoint, «the legislator of the second part of the XIX century applied the definition «amicable transaction» 17 . Consequently, the civil nature of the settlement agreement was stressed, eliminating the obligation of the judicial authority to certify such an agreement 18 . According to the current approach, formed early in the XX century, the settlement agreement is recognized not as a common civil transaction but as an agreement on termination of pending dispute on a contractual basis 19 .
From the theoretical point of view, seems reasonable the standpoint of L. A. Terekhova, who divides the judgments on a civil case into two categories: 1) final judgments are the judgments as well as the decisions and orders, terminating settlement of the dispute, which have not come into force yet; 2) ultimate rulings are decisions which have entered into force and are to be executed 20 .
The stated viewpoint of L. A. Terekhova is supported by V. V. Yarkov, who notes that the prejudgment of the court rulings should be determined depending on their nature, i.e. on the basis of certain criteria 21 . Thereby, admitting that the judgment of dismissal due to the approval of the settlement agreement is a final judgment, we draw special attention to its essence which will be considered further. indirectly refute the opinion that there is no factual background in the settlement agreements approved by the court 26 . It appears that the current civil procedural law in conjunction with the court practice does not regard as prejudged the judgments of dismissal due to the approval of the settlement agreement on the circumstances confirmed by the terms of this agreement.
As mentioned above, an obligatory feature of the prejudgment of a court ruling is its entry into force which incurs such consequences as obligatoriness, exceptionalism, enforceability and irrefutability. However, not every court ruling passed in civil proceeding combines all the specified consequences. Passing a court order seems a good example proving this argument. We are to It appears that we cannot agree with the conclusion made by A. M. Bezrukov concerning the prejudgment of a court order 32 due to the following reasons. Firstly, there is no adversarial principle in issuing a court order whereas according to the evidential significance of the institute of prejudgment and under the implication of Article 61 of the CPC of the RF the adversarial principle is one of the prejudgment conditions. Secondly, in view of irrefutability of court orders proceedings the court does not establish legal facts while issuing a court order and the court order does not include the reasons for judgment. Impossibility to establish the paternity in issuing a court order on alimentary obligations may serve as a classical example confirming this thesis. Thirdly, a court order that has come into force can be revoked by a court decision in cassation proceeding which, as mentioned above, cannot be prejudged as it intends to verify legality not verifying their validity.
The adversarial principle is partially contained in proceedings in absentia involving the defendant's failure to appear in the court session due to valid reasons which he had no opportunity to timely report to the court (Article 242 of the CPC of the RF). The defendant has the right to file to the court which has rendered the judgment in absentia an application for the reversal of judgment within seven days from the day when a copy of the judgment was handed down (Part 1 Article 237 of the CPC of the RF). However, the judgment passed in absentia may be appealed against by the parties in the appellate procedure (Part 2 Article 237 of the CPC of the RF) as contrast to the appellate procedure of a court order. This difference in the appellate procedures cannot be considered as an advantage of proceedings in absentia due to the coherence of presentation of the additional evidence in the court of appeal with the impossibility of its presentation to the court of the first instance for reasons beyond control of the person and if the court finds these reasons excusable (Paragraph 2 Part 1 Article 327.1 of the CPC of the RF). Under the above circumstances we believe that the prejudgment of an appealed judgment rendered in absentia depends on the admission of the complainant's reasons for non-appearance at the court of the first instance and his failure to provide evidence as excusable. Thus, we may conclude that Paragraph 3 of the Part 9 of Resolution of the Plenum of the Supreme Court of the RF «On the judgment» does not take into consideration particularities of the court order proceedings and the proceedings in absentia in the civil procedure as well as the civil appeal system and, therefore, requires to be amended on the basis of opinions and arguments provided above. However, we suppose that the legislative amendments to Part 2 of the Article 61 of the CPC of the RF would be the preferable.
Conclusion
Summing up the results of the research, we are to make the following conclusions. Upon analyzing the problem of determination of the objective limits of the institute of prejudgment we can reveal a number of legislative gaps being the grounds for the broad interpretation of this legal phenomenon both in the theory of civil procedure and in the judicial practice. The premise of this situation is the lack of regulation of the concept of «circumstances» in the system of rules on prejudgment in the CPC of the RF. Clarification of the term «court ruling» stipulated in Part 9 of
Resolution of the Plenum of the Supreme Court of the RF «On the judgment» seems a good example of how the premise mentioned above can serve as the basis for extension of the objective limits of the prejudgment. From our point of view, the court orders, the judgments in absentia, the judgments of dismissal due to the approval of the settlement as well as the higher court rulings that verify legality of previous judgments not verifying their validity should be excluded from the objective limits of the prejudgment. Therefore, the reform the institute of the prejudgment in the civil procedure is required taking into consideration the court practice as well as the draft of the 
